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Chapter 8: India

By Bithika Anand

WITH THE impact of the g|c>|:c|| financial
crisis in 2009, India’s GDP growth rate fell
from an average of nine per cent in the last
five years to 4.7 per cent. This led to most
of India’s M&A deals worth o modest sum
aof US311.%bn. However, when compared
to the rest of the world India stoed out as a
strong performer and in 2010 India’s GDP
growin is expected ot arcund 7.2 per cent.

The signs of upheaval are avident.
.-':\ccc:rdir'g to ‘f’CCEdge, the financial
research p||:|'H:orm af VCCircle, the valus of
MME&A deals in India [many cross border) rese
ta U5319.20bn in the first quarter of this
year up from U535.1%bn a year age. The
U5 and the UK by far are the mast impartant
markets for the export of Indian legal
services industry.

The industry has been playing a pivetal
role in Enl"uncing {oreign investment and
creating a favorable environment for {oreign
investors in India. With o conservative
estimate Indian commercial law practice is
{:pprcxl’m{reh,r worth B=6000m to Rs&500m

per cnnum.

Key players in the India market
The Sociefy of Indian Law Firms (SILF)
records more than 150 law firms in India.

The largest firms by lawyer numbers include:

B Amarchand .'-.-1ang<::|dc|s.'
B | Sogar Associates;
B Luthra & Luthre;

Khaitan & Co;

AZB & Partners;

Tri|eg{:|;

Dua & Associotes;

Desai & Diwanii;

Fax Mandal:

Mishith Desai Associates;
Anand & Anand Advecates; and
ALMT Legal.

F\ccording to SILF seme recent entrants are:

AKS Law Associotes;
Bakshi & Associates;
Corporufe Lerwr Group;
KE Chowla & Ce;
Hammurabi & Sclomaon;
Tuli & Co; and

Gandhi & Associates.

Conditions for setting up a foreign law
firm in India
The Advocates Act 1941, Fc:reigr' Exchur‘ge
Management Act (FEMA), Companies Act
and the Bar Council of India Rulez 1975
regu|cﬁe the |egu| services sector in India
and the Bar Council, constituted under the
Advecates Act, acts as the final regulating
bady. FDI is not permiﬂed in this sector
and international law firms are alsa not
autheorised to open offices in India.
Although foreign legal services providers
may be engaged as employees
or consultants in lecal law firms they
cannot sign legal decuments, represant

clients or be appointed s partners. The
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Advocates Act states: "An advocate
shall not enter into o pur‘tr‘ershfp or any
cther arrangement for sharing remuneration
with any persen or legal practitioner who is
not an advocate.”

However, @ number of fareign law firms
either have their ligisen office or some sort
of association with Indian law firms. Some of

such asscciations are:

] C|'|.'de & Co LLP's associction with
ALMT Legal;

B Allen & Overy LLP's nen-exclusive
referrals rE|aﬂc\n5h|'p with Tri|eg{:|; and

B Clifford Chance's allionce with AZ3

l& F{:r'ners.

Trends — Winds of change

The grmv.rﬂ" of the Indian |eg{:| services
industry links directly to the growth of Indian
economy post liberalisation and relaxation
of FOI nerms in 1991, I can be summed
up in the words of Cyril Shroff, managing
partner, Amarchand Mangaldas whose
firm's incepfion was more than 70 years
age but until the eardy 70s, was essentially
a boutigue shop specialising in few areas
such as financial services. The firm was well
reputed but was small in terms of size of
operation. “The main grcw'H hes occurred
in the last 15 years. That's besn driven
primarily | think by three factors: the market
group, availability of hign qua|i1y E-r“un|<:\yc||:\|e
law graduates frem universities and a

more enfreprensurial and western oriznted
managernent cultura.”

In terms of India’s financial hubs
Mumbai and Mew Delhi are the mare
prominent legal centres although Bangalore,
Kolkata, Chennai, Hyderobad, Ahmedakad,
Guragon and Chendigarh are heme to
offices of rany of firms with naticnal
coverage such as Trilegal and J Sagar

Associates, among others.

As the Indian econamy is glebalising,
||:|rge emount of fransactional work iz
available on the basis of which law firms can
build a large corporate firm. The sector also
has a deep well of talent, with about 1.1
millien lewyers, probably anly second to the
LIS in terms of numbers.

Howewver, in terms of pro:essl'unu|
demand there is still a shertage of legal
experts to the tune of 22 per cent, reports
the Federation of Indion Chambers of
Ceommerce and Industry.

With werk available for everyone many
noted firms have emerged post liberalization.
Azcording to the REG Indiz report’ some of
tne repL.'ed firms that hove E-r"'uerged since

the FDI regime waos relaxed in 1971 include:

Firm Established
B 5A 1791
u Tri|egc|| 2000
B ALMT 2001
B [DEK Legal 2001
m AR 2004
B S&R Associotes 2005

Also, the REE India report states that zecond
generation Indian lowyers are keen to absorb
international exparience and then upph,l it to
grow a new 51','|e of Indian |Eg|:|| business.
In the survey B1 per cent of R3G's sample
group of zecond generaticn |aw5rers said thay
wanted to be near the action, which meant
staying in India. Ot of the top 50 Indian
laver firmz (s per REG mrkl’ng} 17 hove baan
astablished since 2000, They are mars likely
than clder low firms to have enfrenchised
Durnersl"ip models and be open to fie-up
relationships with western law firms.

Law firms are clso sesing emargence
of new pracfice arsas related to project
finance, intellectual property rights,

competition low, corporate taxation, infra-



Financial Year 2009-10
{April-March) {In US$ mn)
April 2009 2,339
May 2009 2,095
June 2007 2,582
July 2007 3,514
August 2009 3,248
September 2007 1,512
Oictober 2007 2,332
Mevemeber 2009 1,735
Decamber 2009 1,542
Janvary 2010 2,042
February 2010 1,717
March 2010 1,208

Table 1: FDI equity inflows during the finoncial y=ar

2009-107

structure confracts and investment laws,
which were virtually unknown to Indien law
firms before 1991 and 1792,

Ancther frend that has been taking place
in the |ega| services sector for o decade
now is that of consclidation. Bigger law

firms have merged with small and boutigue

law firms to address clients with a sfronger
por:cﬂio of services. Luthra & Luthra in 1958
merged with Shandek, Shama and Sendhi. A
decade later in 2008 it merged with anather
tere law firm.

:lespl"e the UK's historic rE|c|fi<:|n5h|'p
with India, corporate India’s eyes are largely
tumed to the US. The US wins the most
imward investment and as such the number
of individual American law firms coming info
Indiz is higher. According te o survey report
covering Indian cliants and Indian law firms,
U5 firms make vp 53 per cent of the total
while UK firms make up 35 per cent. India
has emerged as a majer developing country
recaiving FOL. In 2008 to 2009 India had
received USH27 . 3bn worth of FDI.

The country is alse becoming an
important host for investments from Korea,
Hong Keng and Singapere. Mauritius has
low corporate tax and has o liberal Double
Taxaticn Agreement (DTA] with India. Thus
many irvestments from other Asion and
glebal sources have been re-routed to India
via Mauritius which has consistently been the

top source of FOI to India.

Ranks Country 2008-09 2009-10 Cumulative % age to
(April- March) | {Apnl- March) Inflows total Inflows
*Amount in *Amount in | *Amount in US$m | in terms of
USEm USEm (April 00 to Uss
Mar'10)
1. Mauritius 11,208 10,374 47,240 43%
2. Singopore 3,454 2,377 10,190 F%
3. USA, 1,802 1,243 827 8%
4, LK. B&4d &57 5884 5%
A. Metherlands 883 699 4 487 4%
&, Cyprus 1,287 1,623 3,899 4%
7. lapan 405 1,183 3714 3%
a. Zermany &29 626 2799 3%
9. UAE. 257 629 1,549 1%
10. France 447 303 1,530 1%

Toble 2: Share of top investing counfries’ equity inflows®
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Ranks Sector 2008-09 2009-10 Cumulative | % age
(April- March) | (April- March) Inflovws to total
*Amount in *Amount in *Amount in | Inflows
USEm USSm USSm
(Apnl 00 to
Mar10)
1. Services sector & 114 4392 23,640 21 %
[firancial and
nan-financial)
2. Computer soffware 1,677 219 F.872 Fh
and hardware
3. Telecommunications 2,558 2,554 8,931 8%
[radic paging, cellular
mebile, basic
telephone services)
Hawusing and real estate 2,801 2,644 8,357 8%
Ceonstruction activities 2028 2,648 3.05% T
[including rocds
and highways)
&, Fower 285 1,437 4,627 4%
7. Auvtomchile industry 1,152 1,177 4,565 4%
a. Metallurgical industries 2?41 407 3,130 3%
g Petroleum and 412 272 2,666 %
natural gas
10. Chemicals (other 749 3462 2,4%6 %
than fertilisers)

Toble 3: S=ctors oitracting highest FDI =quity inflows in India®*
Equity inflows to India remained relatively
flat up to 2005 but hove grown significantly
over the last few y=ars reaching over
U5325bn in 2009 from a medest figure of
around U533bn in 2005.
Some recent MEA deals as reported in

vanous media:

B The sale of Piramal Healtheare to Abbott
Lekoratories for U353.7bn dore by
Crawtord Bayley and Luthra & Luthre;

B The Hindujg Group acquired
Luzembourg bank KBL Eurcpean Private
Bankers from Belgium-based financial
sarvices company KBC Group for
US51.70bn. Allen & Cvery [A&0) did

the U551 .72bn warth decls. Independent

Benelux-internaficnal firm Loyens & Loeff
bagged the mandate for the Hindujas;
AZYs second deal, advised jointly

with Trilegal, was its instruction on the
U5324m CL3A buy of Equitas Micra
Finance India, which had instructed
Universal Legal;

Uriversal Legal also acted for ancther
microfinance company, Bhartiya
Samruddhi Finance, in which AZB-
advized US venture capital firm Matrix
Partners tock a US323m stake;

Irish firm AZL Goodbedy and Linklaters
advized the seller Angle American Zinc
with Dawey & LeBosuf and African firm
Corpus Legal Praciitioners stepped in for

Hindustan Zinc;




B The US533%m purchase of o 40 ger
cent share by Relionce Industries in the
US natural gas field Marcellus Shale
owned by Atlas Energy. Jones Day,
ledgewood Laow Firm and Wachtell
Ligten Rosen & Kotz advised the target
and Vinson & Elkins advised Reliance;

B Godrej Consumer Product buy-out of its
joint venture with Sara lee Corperation,
whera Freshfields Bruckhous Deringar
and Trilegal shared the mandate;

B AP gssisted the Maofional Stock Exchangs
of India in its five per cent stake sals to
Temasek Haldings fer US3175m; and

B | Sogar Associates (J54) bagged
the US5104m Glodyne Technoserve
buy of US-based IT support services
company DecisicnOne and fhe US342m
acquisiticn by Essar Gmup of ne‘wcrkirg

cempany AGC Metworks.

Te enable Indian industry to go abroad
government agencies have taken some
constructive measures that resulted in the
actual gutward FOI in IV and WiO5s.
During the quarter July-September 2005,
FOI outflow rose o the tune of U533, 134m,
showing a growth of 5.4 per cent over
US32,972m during the comesponding pericd
of the previcus year. Of the total investments
84 per cent were in the form of equity and
the ramaining 14 par cant were loans.

The trend to invest overseas waos inifiated
by companies from the IT sector. Chver
time, companies rem other sectors such as
cutomative, pharmaceuticals, chemicals,
mining, gems and jewellery; oil and gas,
FIMCG; and tediles joined the league. Since
Indiar exports are largely driven by small
manufacturing enterprises even they are
MY 'uking the overseas invesiment route fo
strengthen their competitivenass.

As a result seme ambiticus and daring

investmenis hove been made by the Indian

Inc. lately. For example, Hindalco-Movelis,
OMNGC-Imperial, Tata Steel-Corus, Suzlan-
EEpower, Wipre-Infocrossing, United Spirits-
Whyte & Mackay, etc.

Az per the RBl's data for the year 2007
to 2008 the total outward investment from
India excluding that made by individuals
and banks rose 29.4 per cent to US317.4bn
largely due to acquisitions. A large part of
this was threugh the equity route.

Accerding to the Economics Times®,
in a sectoral spread of India’s investments
abroad, manulfacturing topped the charts
followed by the nondirancial service sector.
Within the manufacfuring sector investments
were in industries such as electronic
equipment, ferilisers, agricultural and cllied
preducts; and gems and jewellery, while
within nen-financial services investments
were targeted ot telecom, medical services
and software development services.

The direction of investment propesals
reveals that the U35, Sl’nguncre, Metherands,
Mauritius and Britain together accounted for
more than &0 per cent of proposed cutward
investment frem Indio as against the first
half of 2008 when the Metherlands (largely
used as an investment route by Indian firms
to invest in Europe) led the charts followed
by Singapore ameong other nations. Lately,
France and Cancde have olso entered
the fray as they offer attractive invastment
oppartunities for the Indian [nc.

With impressive inbound and cutbound
FOI flow and availability of huge business
ocpportunity, it is estimated that the Indian |E~gn:||
market will be weorth approsmately US3650m
in 2010, Arcund half this figure is expected to
be spent on Indian firms and the rest will go to
foreign low firms with Indian practices.

The discussion on cpening up of the
legal market has al=o intensified in India and
the government iz keen on deciding to make

the sector a level playing field. |t was quite
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evident when Indian Law Minister Veeroppa
Meily in an interview on 13 June 2010 said:
“We should not shut cur minds to the big
ideas.” He noted that the UK and China
had faced similar preblems in the past when
foreign low firms wanted enfry but thase
were overcome |ater.

The goverrment has already made
Limited Liakility Parinerships (LLPs) a reality
in India and has token efforts to have on
enactment in place fo gowvern it. The Bar
Council is also looking into the reguests fer
relaxing the constraints on advertising the
|Eg\:|| professicn.

For now however, foreign firms carry on

their work around the rules and Indicn firms

are deing their best to pick up the speed on

achieving so-called level playing ground.

E",' Bithika Anand, CEC LEgu| League

Censulting, India, bithika@legalleague.co.in
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Transformation of Indian legal sector in last the 15 years

By Bithika Anand

The fransfarmation of the Indian legal secter from o profession that was traditicnally made wp of
small independent sale-proprietary firms to multi-millicn dellar partnership firms evelved through
iberalisation of the Indicn economy and the g|cu|:m||'5cﬂicm process that saw the infegration of
India’s economy with the global economy.

Until the 90s the process of globalisation of the Indian economy was constrained by barriers
fo trade and invesiment. However, forced b'y deep crisis when {{:\r\eign CUITENCY rEserves had
p|umrnefed to almest USH1bn and India was close to defc:u|ﬁng an its loans, trade barriers were
lowered ond o process of structural change initioted, spurred by the studies and influences of
The Warld Bank and other international arganisations. The new madel adopted by the country
was known as liberalisotion, privatisaticn and g|obu|isuﬁan.

Post liberalisaticn India witnessed spectacular average onnual grewth rotes of 6.2 per cent
between 1992 and 2005. Being one of the quintessential services required for inbound
and outbound invesiments, the implication of the same on the legal service sactor has been
both gquanfitative and quuh’h::ﬁve. “The main gruwlh has occurred in the last 15 years. The
Indian economy really started glebalising and getting mare liberal fram the sarly $0s ofter the
policies that the govemment pursued so that gave us firstly that large ameunt of transadional
work on the basis of which yeu could build a |n:|rgE corporate firm," said C','ri| Shroff, managing
pariner of Amarchand Mangaldas, India’s largest law firm in terms of number of lawyers, in
an inferview.

In the last 15 years the corporate |Egu| sector has seen unimugfnul:de levels of acfivity in

project finr;:lr'ur_im_:;r intellectual property profection, environmental prefection, competition law,



corporate faxation, infrastructure contract, corporate governance and investment law. Thus new
prachices have emerged that were almost unknown before ?0's.

The emergence of new bcl..fique and speci{:|i5' law firms on corporate |egc|| horizon is
ancther development that has taken PlEH:E in the last decade. For e;mmphaJ as per an RSG
survey many noted firms emerged in India after 1991 that include 134 (1991), Trilegal (2000],
ALMT (2001), D3K Legal (2001), AZB (2004), S&R Asscciates (2005) ameng others.

“Law is not o trade, not briefs, not merchandise and =o the heaven of commercial
competition should net vulgarise the legal prefession,” said Justice Krishna lyer, back in 1974 in
the case entitled Bar Council of India v. M ¥ Dhabolkar. His statement sums up the concepticn
of legal services as o ‘noble profession’ rather than services that prevailed wntil 15 y=ars age.
However, post liberalisation, with the increasa of FDI inflow inte the country and increasing

demand of speciclised legal services associated with it, this view has been grodually fading oway.

Year Total ameount of FDI inflow in LSS
2000-2001 4,029
2001-2002 4,130
2002-2003 5,035
2003-2004 4,322
2004-2005 6,051
2005-2006 5,761
2006-2007 22,824

2007-2008 () + 34,835

2008-200% () + 35,180

200%-2010 ++ 34,147

Cumulative total 161,534
(from April 2000 te March 2010)

Figure 1: Amount of FOI Inflows from 2000-2010 [up o March)'
a. Figures for equity copitol of unincorporated bodies for 2007-08 & 2008-07 are estimates.
k. “+" dota in respect of ‘re-invested samings’ and “ofther copital’ for the years 2007-2008 & 2008-09
are estimated as overoge of previous two years.
c. [P} All figures are provisional.

d. Updated by RBl up to March 2010.

Owver the years courts have also recugnl'se-d |Eg\:|| service o= a service rendered to the clients and

have held that |n:|wyers are accountakble fo the clients in the cases of dE{iEiEI"Cy of services.
Eesearch reveals that in two recent g|c|:u:|| MEA waves, 1995 to 2000 and 2004 to 2007,

cross-border M&A activity increased from 27 per cent to 33 per cent of deal volume, r\euchl’ng a

nEw hign of 38 per cent in 2007 . The Accenture report also found that the velume and value of

M&A deals ir"-'c:|'fing Brazil, Russia, India, China, Mexico and South Korea is starting fo increase.

Acquisitions in these developing countries scared from just over four per cent of global MEA

activity in 1993 to 12.4 per cent in 2007.
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“Mareaver, the value of deals in which companies frem emerging markets bought companies
in the developed world increased, as a percentage of tofal worldwide deal volue, frem 1.4
per cent in the 1?95 o 2000 peried fo four per cent in the 2004 o 2007 peried,” authors
of the report add. Today India law firms are better equipped to hondle complex cross-border
fransactions both inbound and cutbound.

Ancther notable feature of the |eg::|| services sector in India 15 Years ago was the 'presﬁger issue
related to the legal profession, which discouraged lawyers to take up a job with a law fim. However,
with the cpening of the economy and demand fer corporate legal lowyers increasing the lawyers
gradually came arcund, cecepting jobs in law firms and become part of the India’s success sfory.

Another developrment that has marked the transformation of legal sector in India is the
-uvl::i||::|::i|i|l,l of qucl|i11.l |E-gn:|| prc:{essinnuh. Tod ay, India has cloze to 1.1m |uw:,rers. “The naticnal
law =choels, which are sort of based on managemeant insfitufions have changad the format in
terms of legal education. 5o, the availability of high quality law graduates allowed us o recruit
and fuel our expansion,” said Shroff.

Many top Indian law firms have also gradually adepted mancgement culture that is more
entrepreneurial and meore western-criented. “Our law firm is structured very similar to many
western organisotions. We have formal career tracks, proctice groups and we've tried to use best
practice in terms of sfructuring cur organisafion more ir'nsli1u11'n:||'|-c:||1]|','T added Shroff.

Zlobaolisation has expanded the internal and esternal demand for legal services in India.
There is o disceming shift in the disposition of emerging legal seciors towards seffling disputes
threugh ADRS rather adversarial litigation mede ef dispute resclution. The involvement of Indian
low firms in internaticnal deals hes also brought them closer fo their counterpars in intemational
law firms. Fer many law firms the past 15 years have been a lzaming phase whers they tried
to benchmark their systems and processes, equity sha nng model and ma nagement against the
glekal standards. Indian law firms have alse been quick to develop local expertise as innumerable
PMCs sat their shops in various parfs of the country in the post one-and-a-half decade.

Teday, the owareness about professiendlising the management of law firms is growing ond
this process itself would create quality business support professicnals for the secfor in near
future. F'reser'rﬂy, the areas where Indian low firms are 5|'n:|wing interast include pr{:\fif 5|1|::r|'ng

systems, bmndl’ng and r|'||::r|vca|=_l1in-gr IT solutions, training and lcnm-.r|edge management.

Rise of legal process outsourcing
Bickel & Brewer in 1975 with ifs office, |&A Intemational in Hyderobad was the first legal process
cutsourcing (LPO) company in India. It dealt with digifisation of legal documents and created
searchable databases. In 2001 GE was the first company to offshore its in-house legal werk in
India. Tc:du‘:,r it is the fastest growing knnw|edge process outscurcing sector in the country. Dur‘ing
200% and 2010 the LPO sector registered a growth of nearly 40 per cent and is expacted to
continue growing at high rotes in the near future. A study by ValueMotes, a research firm which
tracks the sector, says the size of the LPO business in India has increased to US$250m in March
2009 from USH1486m two years ago.

An Associofed Chambers of Commearce and Industry of India repert says that India’s LPO
indusfr!,r is slzfed to increase its share from the current fhrea,-”r-uur per cent fo sl'x,-'rseven per cent in



the U53250bn global legal autsaurcing market. The report pegs the potential income from the
US alone at U5$3,|’4bn in the coml'ng five years.

The rise of LPOs in India is atiributed fo the following:
Palitical and econemic stability with a high-quality, low-cost and flexible workforce;

Ohne of the ||::rg|=_-5l poo|s of Engh’sh-speuking gmduufea in the world;

English as the language of instruction in law schoels;

A legal systemn based en English commen law (U5 and UK) therefore legal understanding
and analysis is applicable and adaptable;

Time differenticls that allow for arcund-the-cleck document review;

Advances in fechnolagy that allow for remote and secure document review; and

B The akility to meintain o constant and consistent team of frained individuals at reducad
costs. Collectively, these facters, in oddition to established processes and procedures
[discussed in the {o”owing pﬂmgmphs] support a recipe for reducing inefficiencies in

document review.

The rise of the LPO sector in India is playing significant role in changing the landscape of

the country’s legal secior. There are currenily over a million lawyers in India and the country's
law scheels preduce neardy 80,000 low groduates every year. Hardly five per cent of them

join law firms and lzgal depariments. Thus, LPO hes become a big attraction fer many law
graduates. The Indian LPO sector is alse witnessing a change in the quality of work which is
being outsourced to them. They are now offering selutions ranging from day-te-day commercial
contrack dmﬂing, corporate governance, MEA due di|igence, risk mana gement and comp|ic|nr_e,
IPR services and |ifig|::1icm support and e-discmreqr. Almost 40 per cent of the services offered are
administrative, personal or property-bosed.

It is evident from the sector’s performance that this sunrise segment in legal spoce can be o
major revenue earer for the country. Debates on opening the Indian legal market for foreign
players are long-stonding. Despite oppositicn it is fairly understood that it is going to happen
sooner or later. Therefore the Indian legal service sector is gradually bracing up to face the
situation.
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